UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

DONALD D. SPEARS, Case No. 86-3019-C
PHYLLI S M SPEARS,
Engaged i n Farm ng, Chapter 11

Debt ors.

ORDER ON REQUEST FOR CONVERSI ON TO CHAPTER 12

On Decenber 12, 1986 the request for conversion to
Chapter 12 filed by the debtors on Novenmber 28, 1986 and
the resistance filed by the Production Credit Association
of the Mdlands (PCA) canme on for hearing in Des Mines,
lowa. Reta Noblett-Feld appeared on behalf of the
debtors. James M Hansen appeared on behalf of the PCA

At the tinme of the hearing, the debtors asked the court
to convert their Chapter 11 case, which had been comenced
on Novenber 7, 1986, to a case under Chapter 12 pursuant
to 11 U S.C. 8§ 1112(d) as anended by Section 256 of The
Bankruptcy Judges, United States Trustees and Fam |y
Farmer Bankruptcy Act of 1986, H. R. 5316, Public Law No.
99-554. Relying on 11 U.S.C. 8 101(17)(A) as anended by
Section 251 of the 1986 Amendnents, the PCA resisted the
debtors' request on the ground that the debtors did not
meet the inconme standard of the "famly farmer"” test and

therefore
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could not avail thenselves of the Chapter 12 provisions.
Pursuant in general to 28 U S.C. § 157, the court sua
spont e questioned whether a Chapter 11 case in existence
on Novenmber 26, 1986, the effective date of Chapter 12,
could be converted to a case under Chapter 12. The
parties were given an opportunity to brief such issue.
The debtors filed their brief on Decenmber 24, 1986; the
PCA filed its brief on Decenber 30, 1986, at which point
the matter was considered fully submtted.

The conversion issue arises froma conflict between
Section 302(c)(1) of the 1986 Amendnents to the Bankruptcy
Code which provides that "[t]he anmendnents made by
subtitle B of title Il [subtitle B contains the sum and
substance of Chapter 121 shall not apply with respect to
cases commenced under title 11 of the U S. Code before the
effective date of this Act” and the rel evant conference
committee comrents which seem ngly express the | egislative
intent that certain Chapter 11 and Chapter 13 cases,
pendi ng on Novenber 26, 1986, be converted to Chapter 12.
Under the subhead of "Applicability O Chapter 12 To
Pendi ng Chapter 11 And 13 Cases", the conference report

st at es:

It is not intended that there be routine
conversion of Chapter 11 and 13 cases,
pending at the tinme of enactnent, to
Chapter 12. Instead, it is expected
that courts will exercise their sound

di scretion in each case, in allow ng
conversions only where it is equitable
to do so.

Chi ef anong the factors the court should
consider is whether there is a substan-
tial likelihood of successful reorga-

ni zati on under Chapter 12.
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Courts should also carefully scrutinize
the actions already taken in pending
cases in deciding whether, in their

equi tabl e discretion, to allow conver-
sion. For exanple, the court nay

consi der whether the petition was
recently filed in another chapter with
no further action taken. Such a case
may warrant conversion to the new
chapter. On the other hand, there may
be cases where a reorgani zation plan has
al ready been filed or confirmed. In
cases where the parties have substan-
tially relied on current |[aw, availabil -
ity to convert to the new chapter should
be Iimted.

Al t hough the debtors acknow edge that Section 302(c) (1)
of the Anendnents nmay be interpreted to nean that Chapter 12
does not apply to cases pending on Novenmber 26, 1986, they
contend that the | anguage of Section 302(c)(1l) amounts to a
drafting error and should not take precedence over the
congressi onal intent expressed in the conference report. In
argui ng that basic principles of statutory constructi on nust
yield to legislative intent that is both clear and contrary,
the debtors rely on cases wherein the legislative intent is
seem ngly explicit and the question raised with respect to
the statutory | anguage either is msplaced -- that is, the
| anguage is actually consistent with the intent -- or is

suscept abl e of varying inferences. Newberger v.Conni ssioner

of Internal Revenue, 311 U.S. 83, 88, 61 S. Ct. 97, 101, 85

L. Ed. 58 (1940); National Railroad Passenger Corp. V.

Nati onal Associ ation of Railroad Passengers, 414 U S. 453,

458, 94 S. Ct. 690, 693, 38 L.Ed.2d 646, reh’'g denied, 415
U S 952, 94 S. Ct. 1478, 39 L.Ed.2d 568 (1974); Ford Motor
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Credit Co. v. Cenance, 452 U.S. 155, 158, 101 S. Ct.

2239, 2241, 68 L.Ed.2d 744 (1981); United States

St eel workers v. Weber, 443 U.S. 193, 201, 99 S. Ct. 2721,

2726, 61 L.Ed.2d 480 (1979); Philbrook v. G odgett, 421

u s 707, 713, 95 S. Ct. 1893, 1898, 44 L.Ed.2d 525
(1975). Parenthetically, it is noted that the PCA

relies upon both Newberger and Ford Motor Credit Co. in

support of its argunent that the statu-tory |anguage of
Section 302(c)(1) of the 1986 Anmendnents controls.
In formulating his dissenting opinion in United

States Steelworkers v. Weber, 443 U.S. 193, 217, 99 S. Ct.

2721, 2734, 61 L.Ed.2d 480 (1979), then Chief Justice
Burger observed that "[o]ften we have difficulty
interpreting statutes either because of inprecise drafting
or because | egislative conprom ses have produced genui ne
anbiguities. But here there is no lack of clarity, no

anmbiguity." The Chief Justice subsequently cautioned:

What Cardozo tells us is beware the
"good result,"” achieved by judicially
unaut hori zed or intellectually

di shonest nmeans on the appealing notion
that the desirable ends justify the

i nproper judicial neans. For there is
al ways the danger that the seeds of
precedent sown by good nen for the best
of notives will yield a rich harvest of
unprincipled acts of others also
aimng at "good ends."

Id. at 220, 99 S. C. at 2735. Then Justice Rehnquist in
his dissenting opinion in the same case also remarked upon
the judiciary's duty to construe, not to rewite,

| egi slation. Steelworkers, at 221, 99 S. C. at 2736.
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Unli ke former Chief Justice Burger and now Chi ef
Justi ce Rehnquist, who found the statute in issue clear and
consistent with the |legislative history despite the majority
opi nion, the undersigned is faced with a very clear statutory
provi sion and an inconsistent report of |egislative intent --
at least with respect to conversion from Chapter 11 and
Chapter 13 to Chapter 12.

Contrary to the trend during the first few years of the
downturn in the farm econony, farm debtors in the Southern
District of lowa have been filing noticeably | ess Chapter 11
cases than Chapter 7 cases over the past two years. To one
presi ding over bankruptcy matters in this district, the
failure of the conference report to di scuss conversion to
Chapter 12 from existing Chapter 7 cases was curi ous.

Clearly, Congress has provided for a conversion per se
from Chapter 7, 11 and 13 cases to Chapter 12. Section 257
of the 1986 Amendnents is entitled "Conform ng Amendnents"”.

Subsection (q) amends existing 11 U.S.C. 8 706 as follows:

(a) The debtor nmay convert a case
under this chapter to a case under
chapter 11, 12, or 13 of this title at
any time, if the case has not been
converted under section 1112, 1307, or
1208 of this title. Any waiver of
the right to convert a case under
this subsection is unenforceable.

(c) The court may not convert a case
under this chapter to a case under
chapter 12 or 13 of this title unless
t he debtor requests such conversi on.

Subsection (v) so anends 11 U.S.C. §8 1307 with respect to
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conversion from Chapter 13 cases:

(d) Except as provided in subsection

(e) of this section, at any tinme before
the confirmati on of a plan under section

1325 of this title, on request of a

party in interest or the United States
trustee and after notice and a hearing,
the court may convert a case under this

chapter to a case under chapter 11 or
of this title.

(e) The court may not convert a case
under this chapter to a case under
chapter 7, 11, or 12 of this title if
the debtor is a farnmer, unless the
debt or requests such conversion

12

Section 256 of the 1986 Anmendnents is captioned

"Conversion From Chapter 11 To Chapter 12". It

and solely amends existing 11 U S.C. § 1112(d)

separately

to read:

(d) The court may convert a case under

this chapter to a case under chapter
or 13 of this title only if--

(1) the debtor requests such
conver si on;

(2) the debtor has not been
di scharged under section 1141(d)
of this title; and

(3) if the debtor requests
conversion to chapter 12 of this
title, such conversion is
equi t abl e.

Noti ceably, the "equitable test" set forth

12

in the

conference report is specifically codified only with respect

to Chapter 11. The standard arguably may be inferred and

applied in a Chapter 13 situation because conversion is

within the discretion of the court after notice and hearing.

| nportantly, the equitable standard would not apply in a
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Chapter 7 setting as directed by the clear statutory | an-
guage of 11 U.S.C. § 706, Legislative history explains
that giving a liquidation debtor a one-tinme absolute

ri ght of conversion to a reorganization or to a repaynent
pl an case is based on the policy "that the debtor should
al ways be given the opportunity to repay his debts...".
S.R No. 95-989, 95th Cong., 2d Sess. 94 (1978).

Section 302 of the 1986 bankruptcy | egislation sets
forth the effective dates and directs the application of
t he amendnents. Subsection (c) concerns the "Amendnents
Relat-ing To Fam |y Farnmers". As stated earlier, Section
302(c) (1) indicates that the provisions of Chapter 12 are
not available in cases in existence on Novenber 26, 1986,
the effective date of the Act pursuant to Section 302(a).
The subsection nakes no distinction with respect to
Chapters 7, 11 and 13.

Traditionally, courts have held that there is no need
to resort to legislative history when the statutory provision

is clear and unequivocal on its face. United States V.

Oregon, 366 U.S. 643, 648, 81 S. Ct. 1278, 1281, 6 L.Ed.2d
575, reh’ g denied, 368 U. S. 870, 82 S. Ct. 24 (1960);

Arkansas Valley Industries, Inc. v. Freeman, 415 F.2d 713,

717 (8th Cir. 1969). Mire recently the same courts have not
relied solely on the "plain neaning” rule but have exam ned
the legislative history, in particular conference commttee
reports, to insure that a statute is not being applied in a
manner contrary to clear congressional intent. Consuner

Products Safety Coomm v. G T.E. Sylvania, 447 U S. 102, 108,
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100 S. Ct. 2051, 2056, 64 L.Ed.2d 766 (1980); Sierra Club

v. Clark, 755 F.2d 608, 615 (8th Cir. 1985). However,
courts are not inclined to usurp a clear and direct
statutory provision for anbi guous or inconclusive

| egislative history. Monterey Coal v. Fed. Mne Safety &

Heal t h Revi ew, 743 F.2d 589, 595 (7th Cir. 1984);

Squillacote v. U.S., 739 F.2d 1208, 1218 (9th Cir. 1984);

Kratz v. Kratz, 477 F.Supp. 463, 469 (D.C. Pa. 1979).

There is no dispute that the statutory provision in
issue is clear on its face. Wth respect to |legislative
intent, the conference committee report is at odds with
the manner in which Sections 706, 1112 and 1307 of Title
11 were anended. The conference committee report
di scusses the court's duty to determ ne whether conversion
is equitable in both Chapter 11 and Chapter 13 situations,
but the 1986 Act actually codifies such requirenment only
with respect to Chapter 11. |Indeed, the anmendnent of the
exi sting statutory provision governing conversion of
Chapter 11 cases was set forth in a separate section of
the new | egislation while amendnents to simlar conversion
provi sions for Chapter 7 and Chapter 13 were summarily
treated within a section dealing with nunmerous conform ng
amendnents. |If the voting nmenbers of Congress
specifically intended that the Chapter 12 provisions only
shoul d apply to Chapter 11 and Chapter 13 cases -- not to
Chapter 7 cases -- in existence on Novenmber 26, 1986, the

| egi sl ation upon which Congress voted should
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have contai ned a separate section for Chapter 13 conver-
sions, as it did for Chapter 11 in Section 256 of the 1986
Act, and should have qualified Section 302(c)(1) of the
1986 Act to except Chapter 11 and Chapter 13 fromthe
prospective only" application of the Chapter 12
provi sions. Moreover, the legislative history should have
di scussed any policy reasons behind treating Chapter 7
farm debtors differently fromthose in Chapter 11 and
Chapter 13.

If the court were to ignore the clear and direct
statutory | anguage of Section 302(c)(1) and all ow conversion
in this case, any debtor seeking conversion froma Chapter 7
case in existence on the effective date to a Chapter 12 case
coul d argue that Congress overl ooked nmentioning Chapter 7 in
the conference commttee report because the | ong-standing
policy behind allow ng Chapter 7 conversions nmade a di scussion
of the equities of conversion inappropriate and, therefore,
judicial "adjustnment” of any oversight in drafting Section
302(c) (1) should benefit the Chapter 7 debtor to the sane
extent it benefits the Chapter 11 and Chapter 13 debtors.
Presumably, creditors would counter by saying that Congress'
om ssion of Chapter 7 conversions was intentional and that
t he | anguage of Section 302(c)(1) was neant to apply to
Chapter 7 cases at a mninmum The judiciary is left wonder-
ing further if Congress truly intended to treat the farm
debt or who decided to file a Chapter 7 case to forestal
anticipated creditor action in state court differently than

the farm debtors who filed a Chapter 11 or Chapter 13 case
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for the same reason. (The debtor in this case did not wait
the extra 19 days for the new |l egislation to take effect out
of concern that the PCA was about to commence a state court
action. Perhaps, any simlarity situated farm debtor who
chose to file a Chapter 7 case did so because realistically
the Chapter 11 confirmation requirenments could not be net
and because the amount of debt exceeded the Chapter 13
ceilings.)

Since the Chapter 12 provisions sunset in seven years
pursuant to Section 302(f) of the 1986 Act, it would be
reasonabl e to presunme that Congress intended to address
the i mmedi ate farm econony probl ens across the country,
whi ch woul d include existing bankruptcy cases. However,
given the distinctions that may be inferred in attenpting
to reconcile the statutory | anguage and the | egislative
history, it is not reasonable to conclude w thout sone
seri ous doubt that Congress intended to treat debtors
differently dependi ng upon the chapters they chose to file
or, alternatively, that Congress contenpl ated that al
debt ors woul d have an opportunity to request conversion
even though there is a lack of an equity standard in a
Chapter 7 context, which could seriously inpact further on
the nation's econony.

WHEREFORE, based on the foregoing analysis, the under-
signed finds that Section 302(c)(1) of the 1986 Amendnents
to the Bankruptcy Code is clear on its face and that the

contrary legislative history contained in the conference
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commttee report is inconclusive in application.
THEREFORE, pursuant to Section 302(c)(1) of the

1986 Anendnents to the Bankruptcy Code, the debtors'

notion to convert their Chapter 11 case to a Chapter 12

case i s deni ed.

Signed and filed this 26th day of January 1987.

LEE M JACKW G
U. S. BANKRUPTCY JUDGE



United States District Court

SOUTHERN DI STRI CT OF | OMA
CENTRAL DI VI SI ON

FARM CREDI T SYSTEM CAPI TAL JUDGMVENT IN A CIVIL CASE
CORP., agent for Production
Credit Association of the

M dl ands,
V.
DONALD D. SPEARS, and
PHYLLI S M SPEARS. CASE NUMBER: 87-569-A

|:| Jury Verdict. This action cane before the Court for trial by jury. The issues
have been tried and the jury has rendered its verdict.

& Decision by Court. This action came to trial or hearing before the Court. The
i ssues have been tried or heard and a deci si on has been rendered.

IT 1S ORDERED AND ADJUDGED that the order of the United States Bankruptcy Court,

dated June 30, 1987, is affirned.

Novenber 3, 1987 JAMES R, ROSENBAUM
Dat e derk

Shirl ey Dool ey
(By) Deputy derk




I N THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | OMA
CENTRAL DI VI SI ON

I N RE:
FARM CREDI T SYSTEM CAPI TAL )
CORP., agent for Production CIVIL NO. 87-569-A
Credit Association of the )
M dl ands,
)
Pl aintiff,
)  RULI NG ON PETI TI ON FOR REVI EW
VS. )
DONALD D. SPEARS and
PHYLLI S M SPEARS, )
Def endant s. )

The court has now fully considered the plaintiff’s
petition for review of the order dated June 30, 1987, entered
in the bankruptcy court proceedings by Honorable Lee M
Jackwi g, and the brief filed by the plaintiff and defendants
on the issues plaintiff has raised.

This court agrees with the well-reasoned order of
June 30, 1987, and finds no error in the court’s conclusion
that the plaintiff had no right to preclude defendants from
using cash rents received fromthe so-called Norris Property.
The bankruptcy court has carefully and correctly cited |owa
| aw pertinent to the rights of the debtors to use of the cash
rents received under the circunstances in this case.

Consequently there is no basis for requiring the
debtors to segregate the cash rents fromthe Norris Property,

and



the plaintiff had no right to have a further evidentiary
hearing on the issues presented in this appeal.

| T I'S THEREFORE ORDREED t hat the order of the United
St at es Bankruptcy Court dated June 30, 1987, is affirnmed.

Dated this 3rd day of Novenber, 1987.

CHARLES R WOLLE, JUDGE
UNI TED STATES DI STRI CT COURT



